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DIGEST: 
A protest which is filed with GAO prior to 
an amended RFP's closing date, alleging a 
specification defect, is timely even though 
the original RFP contained a provision simi- 
lar to that protested in the amendment, since 
the amended RFP is for a subsequent year's 
needs and is therefore tantamount to a new 
procurement, Prior decision holding that the 
protest is untimely is reversed and protest 
will be considered on its merits, 

Syva Company (Syva) requests reconsideration of our 
decision, Syva Co., B-218359, Mar, 28, 1985, 85-1 C . P . D .  
li , which dismissed S p a ' s  protest against Defense 
Logistics Agency, Defense Personnel Support Center ( D L A ) ,  
request for proposals (RFP) No. DLA120-84-R-0774 as untimely 
filed under section 21,2(a) of our Bid Protest Regulations, 
4 C.F.R. S 21.2(a) (1985). On reconsideration, we find the 
protest timely and, accordingly, reverse our prior finding. 

The RFP, as initially issued on March 24, 1984, called 
for a l-year requirements contract to provide whatever drug 
test kits are required by 14 using activities (medical 
centers, hospitals and laboratories). The year was to run 
from date of award of the contract, The RFP was on a brand 
name or equal basis for a drug test system employing a 
radioimmunoassay test method (R-method). In April 1984, 
Syva submitted an "or equal" offer in response to the RFP.  
In June, S p a ' s  offer was rejected for failure to meet the 
R-method characteristic. Syva protested the rejection of 
its offer to DLA on June 2 7 ,  1984, The record shows that 
Syva sells a drug test system based on the enzyme immuno- 
assay test method (E-method). Syva contended to DLA that 
both test methods are functionally equivalent, 
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T h e r e a f t e r ,  on F e b r u a r y  2 6 ,  1985,  DLA d e n i e d  S p a ' s  
p ro tes t .  On F e b r u a r y  2 8 ,  1985 ,  DLA i s s u e d  amendment 4 t o  
t h e  RFP chang ing  t h e  s p e c i f i c a t i o n  from b r a n d  name o r  e q u a l  
t o  b r a n d  name o r  e q u a l  R-method. T h e  amendment a l s o  
e x t e n d e d  t h e  c l o s i n g  d a t e  for  p r o p o s a l s  to March 25, 1985,  
and m o d i f i e d  t h e  d e l i v e r y  s c h e d u l e  t o  b e g i n  on  J u l y  2 3 ,  
1985 ,  and r u n  1 y e a r .  

S p a  t h e r e u p o n  p r o t e s t e d  t o  o u r  O f f i c e ,  pr ior  t o  t h e  
amended c l o s i n g  d a t e ,  c o n t e n d i n g  t h e  RFP, a s  amended, was 
u n d u l y  r e s t r i c t i v e  of c o m p e t i t i o n  b e c a u s e  i t  p r o h i b i t e d  
c o n s i d e r a t i o n  of t h e  E-method a s  a n  acceptable  e q u a l  to  t h e  
R-me t h o d  . 

I 

Subsequen t  t o  S y v a ' s  p ro tes t  to  DLA and prior t o  d e n i a l  
of t h a t  p ro tes t  and amendment of t h e  RFP, DLA awarded a con- 
t r a c t  t o  t h e  m a n u f a c t u r e r  o f  t h e  b rand  name p r o d u c t  f o r  i t s  
o n g o i n g  r e q u i r e m e n t s .  

t h a t  S y v a ' s  p r o t e s t  was u n t i m e l y  s i n c e  i t  was f i l e d  a f t e r  
receipt o f  i n i t i a l  proposals  a n d  p r o t e s t e d  t h e  R-method 
r e q u i r e m e n t ,  w h i c h  was a p p a r e n t  o n  t h e  f a c e  o f  t h e  RFP a s  
i n i t i a l l y  i s s u e d ,  w e  d i s m i s s e d  t h e  p ro tes t  a s  un t ime ly .  We 
d i d  so b e c a u s e  o f  o u r  a g r e e m e n t  w i t h  D L A ' s  pos i t ion  i n  
a c c o r d a n c e  w i t h  s e c t i o n  21.3(f) of o u r  Bid  P r o t e s t  
R e g u l a t i o n s ,  w h i c h ,  i n  p a r t ,  p r o v i d e :  

A f t e r  r e c e i v i n g  an i n t e r i m  report  from DLA,  c o n t e n d i n g  

. . . When t h e  p r o p r i e t y  of a d i s m i s s a l  n 

becomes c lear  o n l y  a f t e r  i n f o r m a t i o n  i s  pro- 
v i d e d  by t h e  c o n t r a c t i n g  agency  o r  is  o t h e r -  
wise o b t a i n e d  by t h e  G e n e r a l  Accoun t ing  
O f f i c e ,  i t  w i l l  d i s m i s s  t h e  p r o t e s t  a t  t h a t  
time." 4 C . F . R .  S 21.3(f) ( 1 9 8 5 ) .  

I n  i t s  r e q u e s t  fo r  r e c o n s i d e r a t i o n ,  Syva contends t h a t  
amendment 4 s h o u l d  be c o n s i d e r e d  a d e  f a c t o  new p r o c u r e -  
m e n t .  Syva notes  t h a t  w h e r e a s  t h e  i n i t i a l  RFP c o n t e m p l a t e d  
award i n  1984 f o r  t h e  e s t i m a t e d  r e q u i r e m e n t s  f o r  1 y e a r ,  t h e  
amended d e l i v e r y  s c h e d u l e  i s  t o  b e g i n  i n  J u l y  1985. 
S p e c i f i c a l l y ,  Syva a r g u e s  t h a t :  ( 1 )  t h e  p a r a l l e l  p r o c u r e -  
m e n t ,  d u r i n g  t h e  pendency o f  S y v a ' s  p ro t e s t ,  has  met D L A ' s  
needs; and ( 2 )  amendment 4 c o n c e r n s  f i s c a l  y e a r  1985 
requi rements  i n s t e a d  of t h e  f i s c a l  y e a r  1984 requirements 
se t  o u t  i n  t h e  i n i t i a l  RFP. Syva a r g u e s  t h a t  amendment 4 
t h e r e f o r e  is  t a n t a m o u n t  t o  a n e w  p r o c u r e m e n t  and t h e  time- 
l i n e s s  of S y v a ' s  p r o t e s t  of amendment 4 s h o u l d  be judged  o n  
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t h e  basis of t h e  new c l o s i n g  d a t e  fo r  amendment 4 and n o t  
t h e  i n i t i a l  RFP c l o s i n g  d a t e .  

W e  a g r e e  w i t h  S y v a ' s  a rgument .  DLA is a c t u a l l y  
p r o c u r i n g  i t s  1985/86 n e e d s  unde r  a n  RFP t h a t  was o r i g i n a l l y  
i s s u e d  t 0 , p r o c u r e  DLA's 1984/85  needs .  We r e c o g n i z e  t h a t  
award under  t h e  o r i g i n a l  RFP w a s  d e l a y e d  b e c a u s e  of S y v a ' s  
protest .  B e  t h a t  a s  i t  may, DLA h a s  f u l f i l l e d  i t s  1984/85 
needs .  T h e r e f o r e ,  w e  are  o f  t h e  v iew t h a t  t h e  protest  is 
directea a g a i n s t  DLA's 1985/86 n e e d s  as set f o r t h  i n  
amendment 4.  S i n c e  t h e  c l o s i n g  date f o r  amendment 4 is 
March 25 ,  1985, and S y v a ' s  protest  w a s  f i l e d  o n  March 19, 
1985, w e  f i n d  Syva t i m e l y .  

S y v a ' s  request for r e c o n s i d e r a t i o n  i s  s u s t a i n e d  ana  our 
pr ior  d e c i s i o n  is  r e v e r s e d  t o  t h e  e x t e n t  t h a t  it h e l d  S y v a ' s  
protest  of amendinent 4 ' s  s p e c i f i c a t i o n s  t o  be un t ime ly .  W e  
w i l l  request a report f rom DLA and c o n s i d e r  t h e  protest  o n  
i t s  merits. 

G e n e r a l  Counse l  




